NEW RIVER VALLEY JUVENILE DETENTION HOME
Standard Operating Procedures

Programs and Services

Chapter 3

S.O.P. 3.05 DETAINEE GRIEVANCE PROCEDURES
APPLICABLE STANDARDS:

IRCRF – 22 VAC 42-11-1040
DJJ – 6 VAC 35-140-70
PREA – 115.351, 352, 354, 367, 373
Purpose:
The purpose of this procedure is to provide a detainee with a channel for the impartial and fair administrative settlement of a legitimate grievance without fear of reprisal.  A grievance is a formal complaint concerning an incident, policy or condition within an institution. 
Responsibility:  It is the responsibility of all staff to adhere to all policies, procedures and standards set forth.  It is also the responsibility of all staff members to ensure due process for all detainees.
POLICY:

1. The licensee shall develop, adopt, follow and maintain on file written policies and procedures governing the handling of grievances by children.  If not addressed by other applicable standards, the policies and procedures shall:
a) Be written in clear and simple language;

b) Be communicated to the residents in an age or developmentally appropriate manner;

c) Be posted in an area easily accessible to residents and their parents and legal guardians;

d) Ensure that any grievance shall be investigated by an objective employee who is not the subject of the grievance; and

e) Shall require continuous monitoring by the licensee of any grievance to assure there is no retaliation or threat of retaliation against the child.

2. Written policy, procedure and practice shall provide that residents of the juvenile residential facility are oriented to and have continuing access to a grievance procedure that provides for:

a) Resident participation in the grievance process, with assistance from staff upon request;

b) Documented, timely responses to all grievances with the reasons for the decision;

c) At least one level of appeal;

d) Administrative review of grievances;

e) Protection of residents from reprisal for filing a grievance;

f) Retention of all documentation related to grievances for three years from the date of filing of the grievance; and

g) Hearing of an emergency grievance within eight hours.

3. PREA Grievances
a) The agency shall provide multiple internal ways for residents to privately report sexual abuse and sexual harassment, retaliation by other residents or staff for reporting sexual abuse and sexual harassment, and staff neglect or violation of responsibilities that may have contributed to such incidents.

b) The agency shall also provide at least one way for residents to report abuse or harassment to a public or private entity or office that is not part of the agency and that is able to receive and immediately forward resident reports of sexual abuse and sexual harassment to agency officials, allowing the resident to remain anonymous upon request. Residents detained solely for civil immigration purposes shall be provided information on how to contact relevant consular officials and relevant officials at the Department of Homeland Security.

c) Staff shall accept reports made verbally, in writing, anonymously, and from third parties and shall promptly document any verbal reports.

d) The facility shall provide residents with access to tools necessary to make a written report.

e) The agency shall provide a method for staff to privately report sexual abuse and sexual harassment of residents.

4. PREA Grievance Process – Exhaustion of Administrative Remedies

a) An agency shall be exempt from this standard if it does not have administrative procedures to address resident grievances regarding sexual abuse.

b) (b1) The agency shall not impose a time limit on when a resident may submit a grievance regarding an allegation of sexual abuse.

(b2) The agency may apply otherwise-applicable time limits on any portion of a grievance that does not allege an incident of sexual abuse.

(b3) The agency shall not require a resident to use any informal grievance process, or to otherwise attempt to resolve with staff, an alleged incident of sexual abuse.

(b4) Nothing in this section shall restrict the agency’s ability to defend against a lawsuit filed by a resident on the ground that the applicable statute of limitations has expired.

c) The agency shall ensure that—

(c1) A resident who alleges sexual abuse may submit a grievance without submitting it to a staff member who is the subject of the complaint, and

(c2) Such grievance is not referred to a staff member who is the subject of the complaint.

d) (d1) The agency shall issue a final agency decision on the merits of any portion of a grievance alleging sexual abuse within 90 days of the initial filing of the grievance.

(d2) Computation of the 90-day time period shall not include time consumed by residents in preparing any administrative appeal.

(d3) The agency may claim an extension of time to respond, of up to 70 days, if the normal time period for response is insufficient to make an appropriate decision. The agency shall notify the resident in writing of any such extension and provide a date by which a decision will be made.

(d4) At any level of the administrative process, including the final level, if the resident does not receive a response within the time allotted for reply, including any properly noticed extension, the resident may consider the absence of a response to be a denial at that level.

e) (e1) Third parties, including fellow residents, staff members, family members, attorneys, and outside advocates, shall be permitted to assist residents in filing requests for administrative remedies relating to allegations of sexual abuse, and shall also be permitted to file such requests on behalf of residents.

(e2) If a third party, other than a parent or legal guardian, files such a request on behalf of a resident, the facility may require as a condition of processing the request that the alleged victim agree to have the request filed on his or her behalf, and may also require the alleged victim to personally pursue any subsequent steps in the administrative remedy process.

(e3) If the resident declines to have the request processed on his or her behalf, the agency shall document the resident’s decision.

(e4) A parent or legal guardian of a juvenile shall be allowed to file a grievance regarding allegations of sexual abuse, including appeals, on behalf of such juvenile. Such a grievance shall not be conditioned upon the juvenile agreeing to have the request filed on his or her behalf.

f) (f1) The agency shall establish procedures for the filing of an emergency grievance alleging that a resident is subject to a substantial risk of imminent sexual abuse.

(f2) After receiving an emergency grievance alleging a resident is subject to a substantial risk of imminent sexual abuse, the agency shall immediately forward the grievance (or any portion thereof that alleges the substantial risk of imminent sexual abuse) to a level of review at which immediate corrective action may be taken, shall provide an initial response within 48 hours, and shall issue a final agency decision within 5 calendar days. The initial response and final agency decision shall document the agency’s determination whether the resident is in substantial risk of imminent sexual abuse and the action taken in response to the emergency grievance.

g) The agency may discipline a resident for filing a grievance related to alleged sexual abuse only where the agency demonstrates that the resident filed the grievance in bad faith.
If the allegation involves potentially criminal behavior, the Christiansburg Police Department shall be called immediately at 540-382-3131 and document in the logbook.

5. PREA reporting to residents

a) Following an investigation into a resident’s allegation of sexual abuse suffered in an agency facility, the agency shall inform the resident as to whether the allegation has been determined to be substantiated, unsubstantiated, or unfounded.

b) If the agency did not conduct the investigation, it shall request the relevant information from the investigative agency in order to inform the resident.

c) Following a resident’s allegation that a staff member has committed sexual abuse against the resident, the agency shall subsequently inform the resident (unless the agency has determined that the allegation is unfounded) whenever:
(c1)  The staff member is no longer posted within the resident’s unit;

(c2)  The staff member is no longer employed at the facility;

(c3)  The agency learns that the staff member has been indicted on a charge related to sexual abuse within the facility; or

(c4)  The agency learns that the staff member has been convicted on a charge related to sexual abuse within the facility.

d) Following a resident’s allegation that he or she has been sexually abused by another resident, the agency shall subsequently inform the alleged victim whenever:
(d1)  The agency learns that the alleged abuser has been indicted on a charge related to sexual abuse within the facility; or

(d2)  The agency learns that the alleged abuser has been convicted on a charge related to sexual abuse within the facility.

e) All such notifications or attempted notifications shall be documented.

f) An agency’s obligation to report under this standard shall terminate if the resident is released form the agency’s custody.

6. Agency protection against retaliation

a) The agency shall establish a policy to protect all residents and staff who report sexual abuse or sexual harassment or cooperate with sexual abuse or sexual harassment investigations from retaliation by other residents or staff and shall designate which staff members or departments are charged with monitoring retaliation.

b) The agency shall employ multiple protection measures, such as housing changes or transfers for resident victims or abusers, removal of alleged staff or resident abusers from contact with victims, and emotional support services for residents or staff who fear retaliation for reporting sexual abuse or sexual harassment or for cooperating with investigations.

c) For at least 90 days following a report of sexual abuse, the agency shall monitor the conduct or treatment of residents or staff who reported the sexual abuse and of residents who were reported to have suffered sexual abuse to see if there are changes that may suggest possible retaliation by residents or staff, and shall act promptly to remedy any such retaliation. Items the agency should monitor include any resident disciplinary reports, housing, or program changes, or negative performance reviews or reassignments of staff. The agency shall continue such monitoring beyond 90 days if the initial monitoring indicates a continuing need.

d) In the case of residents, such monitoring shall also include periodic status checks.

e) If any other individual who cooperates with an investigation expresses a fear of retaliation, the agency shall take appropriate measures to protect that individual against retaliation.

f) An agency’s obligation to monitor shall terminate if the agency determines that the allegation is unfounded.

7. Post-allegation protective custody

Any use of segregated housing to protect a resident who is alleged to have suffered sexual abuse shall be subject to the requirements of § 115.342 (Intake Screening Form).

PROCEDURES:
1. The Grievance Procedure shall be followed to the letter when dealing with a child that feels he/she has a valid grievance.
2. The child shall have the opportunity to discuss his/her grievance with any Child Care Supervisor on duty at the time of said grievance.  This discussion will attempt to clarify and solve the grievance in question. This does not apply if the child alleges an incident of sexual abuse.
3. If the discussion, clarification, and solution does not solve the grievance from the child’s perspective or if the grievance alleges an incident of sexual abuse, the child will begin the written formal grievance procedure by requesting a Grievance Form in order to specify his/her grievance in writing to the Shift Supervisor. Staff shall supply any necessary writing tools necessary to make a written report.
4. The child may submit a grievance without submitting it to a staff member who is the subject of the complaint and such grievance is not referred to a staff member who is the subject of the complaint.

5. A child shall have access to the necessary tools/supplies to file a grievance. If the child has difficulty writing, he/she may request and shall receive assistance from any Child Care Supervisor on duty. A grievance can be accepted in writing, verbally (documented and recorded by staff), anonymously or from a third party.
6. After reviewing the written grievance, the Shift Supervisor will take whatever steps necessary in order to solve the grievance in an equitable manner.  This review must take place within one day of receipt of the grievance, not including weekends or holidays.
7. The hearing of an emergency grievance, (those that concern life, health, safety issues or when a substantial risk of imminent sexual abuse exists) must occur within eight (8) hours and a final decision must occur within five (5) calendar days. This hearing shall be conducted by the Shift Supervisor or AOD.
8. The Shift Supervisor may give the child a verbal or written solution depending on the mentality of the child, seriousness of the grievance and/or other factors.

9. If the child is still not satisfied with the Shift Supervisor’s decision he/she may appeal to the Deputy Superintendent.  The Deputy Superintendent shall make a decision within one day of receiving the appeal, not including weekends or holidays.

10. Any written grievance appeal must be submitted within 24 hours from the time the child receives the initial grievance hearing decision. Once the 24 hours has expired, written grievance appeals will not be allowed or reviewed.

11. All grievances shall be investigated by an objective employee who is not the subject of the grievance. PREA grievances will be initially investigated by the PREA Investigator.
12. All written documentation in regards to a child’s grievance shall be retained for three years from the date of the fling of the grievance and will be placed in Grievance Folder in the Superintendent’s Office. PREA sexual abuse grievances will be retained for 10 years.
13. The Deputy Superintendent shall review and monitor all grievances to protect residents from reprisal, retaliation or threat of retaliation against any child who files a grievance.

14. A child will be disciplined for filing a grievance where the child purposefully filed the grievance in bad faith.

15. This policy is posted on the Activity Floor, which is accessible to residents, their parents, and legal guardians.

16. When investigating any grievances, to the following guidelines shall apply:

a) Interview the complainant.

b) Interview corroborating and adversarial witnesses, when appropriate,
c) Obtain a written statement from pertinent staff and/or detainees, when appropriate,
d) Review policies/procedures and/or standards.

e) Obtain all required signatures.

f) Explain findings to the detainee, have the detainee sign the form, give the detainee a copy of the completed Grievance form, and notify him/her of appeal rights.
ADDITIONAL PROCEDURES APPLICABLE TO PREA GRIEVANCES:

1. There is no time limit on when a detainee may submit a grievance regarding an allegation of sexual abuse.

2. A detainee may file a PREA grievance via a locked box on the activity floor. This box will be checked every morning (Monday through Friday, excluding holidays) by an administrative staff member. When removing a grievance from the locked box, staff will initial and write the date and time in which it was removed in the upper right hand corner of the form. Signage will alert detainees not to use this for emergency grievances.

3. Using the Encartelle telephones, detainees may also report abuse or harassment to the New River Valley Community Services’ Outpatient Supervisor. The number (961-8350) is posted and programmed into the system to allow unrestricted outgoing calls to this number. NRVCS is not part of the agency and is able to receive and immediately forward resident reports of sexual abuse and sexual harassment to agency officials, allowing the resident to remain anonymous upon request.
4. Let the youth know that they will be informed of the results of the investigation and when they will be informed.

5. The parent or legal guardian may file a grievance (complaint) regarding allegation of sexual abuse or sexual harassment on behalf of the child.

6. A grievance (complaint) may also be filed by a third party such as staff members, other family members, attorneys, and fellow residents or any other interested party. These third party reports of sexual abuse maybe reported in person, in writing or by telephone. The resident does not need to agree to have the complaint filed. These individuals may also assist residents in filing requests for administrative remedies relating to sexual abuse.

7. Staff shall report any alleged sexual abuse or sexual harassment of residents to the PREA Investigator. Staff shall be allowed to make reports privately.
8. If notification is received that a child has been sexually abused or harassed, an investigation shall be initiated. If the allegation involves potentially criminal behavior, the Christiansburg Police Department shall be called immediately at 540-382-3131 and document in the logbook.
9. A PREA Grievance (complaint involving sexual overtones or abuse) must be reported within 20 days of the alleged incident, except if the complaint alleges sexual abuse, there shall be no time limit. A 90 day extension may be granted when the child, staff and/or nurse submit documentation to indicate that filing a grievance within the normal time limit was impractical due to extenuating circumstances. If a response is not received within the time allotted, the resident may consider the non-response as a denial at that level.
10. Sexual harassment complaints will be the responsibility of the PREA investigator and his/her team. Local law enforcement will be responsible for the investigation of all sexual abuse complaints.
11. After an investigation, a decision shall be rendered within 90 days of the initial filing of the grievance. The decision will be one of three possibilities: unfounded, unsubstantiated or substantiated. An extension of up to 70 days may be applied if the normal time period for review and response is insufficient to render a decision. The child shall be notified in writing of any such decision.

12. The NRVJDH shall impose no standard higher than a preponderance of the evidence in determining whether allegations of sexual harassment are substantiated.

13. Following a sexual abuse investigation, the victim (resident) shall be notified as to whether the allegation was substantiated, unsubstantiated or unfounded. If an outside agency was used, the detention home shall request this information.

14. Following an allegation that a staff member has committed sexual abuse against the resident (unless unfounded), the detention home will inform the resident whenever:

a. The staff member is no longer employed at the facility;

b. The detention home learns that the staff member has been indicted on a charge related to sexual abuse within the facility; or

c. The agency learns the staff member has been convicted on a charge related to sexual abuse within the facility.

d. These notifications or attempted notifications shall be documented in the logbook.

e. These notifications are not necessary if the alleged victim has been released from detention.

15. Following a resident’s allegation that he or she has been sexual abused by another resident, the detention home shall inform the alleged victim whenever:

a. The agency learns the alleged abuser has been indicted on a charge related to sexual abuse within the facility; or

b. The agency learns that the alleged abuser has been convicted on a charge related to sexual abuse within the facility.

c. These notifications or attempted notifications shall be documented in the logbook.

d. These notifications are not necessary if the alleged victim has been released from detention
16. Agency protection against retaliation

a. The Deputy Superintendent shall monitor retaliation against residents and staff who report sexual abuse or sexual harassment or cooperate with sexual abuse or sexual harassment investigations from retaliation by other residents or staff. This shall be recorded on the Protection Against Retaliation form.
b. The Deputy Superintendent can make modifications such as housing changes or transfers for resident victims or abusers, removal of alleged staff or resident abusers from contact with victims, and emotional support services for residents or staff who fear retaliation for reporting sexual abuse or sexual harassment or for cooperating with investigations.

c. For at least 90 days following a report of sexual abuse, the Deputy Superintendent shall monitor the conduct or treatment of residents or staff who reported the sexual abuse and of residents who were reported to have suffered sexual abuse to see if there are changes that may suggest possible retaliation by residents or staff, and shall act promptly to remedy any such retaliation. Items the Deputy Superintendent should monitor include any resident disciplinary reports, housing, or program changes, or negative performance reviews or reassignments of staff. The agency shall continue such monitoring beyond 90 days if the initial monitoring indicates a continuing need. In the case of residents, such monitoring shall also include periodic status checks. This shall be recorded on the Protection Against Retaliation form.
d. If any other individual who cooperates with an investigation expresses a fear of retaliation, the agency shall take appropriate measures to protect that individual against retaliation.

e. An agency’s obligation to monitor shall terminate if the agency determines that the allegation is unfounded.

17. Post-allegation protective custody - Any use of segregated housing to protect a resident who is alleged to have suffered sexual abuse shall be subject to the requirements of § 115.342 (Intake Screening Form).
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